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CONDITIONAL SALE AGREEMENT dated as of September 28, 1973, among
THRALL CAR MANUFACTURING COMPANY, a.Delaware corporation (hereiﬁafter
called the Vendor or Builder), CHICAGO, MILWAUKEE, ST. PAUL AND PACIFIC
RAILROAD COMPANY, a Wisconsin corporation (hereinafter called the
Guarantor or the Lessee) and THE FIRST NATIONAL BANK AND TRUST COMPANY
OF EVANSTON, (hereinafter called the Vendee).

WHEREAS, the Bullder agrees to construct, sell and deliver to
the Vendee, and the Vendee agrees to purchase, the railroad equip-
ment described in Annex A hereto (hereinafter called the Equipment),
and

WHEREAS, the Vendee is executing a lease of the Equipment as
of the date hereof to the Lessee in substantially the form annexed
hereto as Annex B (hereinafter called the Lease) and the Guarantor
is willing to guarantee to the Vendor the due and punctual payment
of all sums payable by, and the due and punctual performance of all
other obligations of, the Vendee under this Agreement and has joined
in this Agreement for the purpose of setting forth the terms and
conditions of such guaranty and making certain further agreements
as hereinafter set forth;

NOW, THEREFORE, in consideration of the mutual promises, cove-
nants and agreements hereinafter set forth, the parties hereto do
hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this Agree-

ment, the Bullder shall construct the Equipment at its plant set

forth in Annex A hereto, and willl sell and deliver to the Vendee,



o

and the Vendee will purchase from the Buillder and accept delivery
of and pay for (as hereinafter provided), the Equlpment, each unit
of which shall be constructed in accordance with the specifications
referred to in Annex A hereto and in accordance with such modifica-
tions thereof as may be azreed upon in writing between the Builder,
the Vendee and the Guarantor (which specifications and modifica-
tions, if any, are hereinafter called the Specifications). The

design, quality and component parts of each unit of the Eguipment

shall conform, on the date of completion of manufacture of each

thereof, to all Department of Transportation and Interstate Commerce
Commission requirements and specifications for new eqguipment and to
all standards recommended by the Association of American Rallroads
reasonagbly interpreted as belng applicable to railrcad equipment

of the character of such units of the Equipment. and each unit of
the Egquipment will be new railroad equipment.

ARTICLE 2. Inspection and Delivery. The Builder will

deliver the units of the Equipment to the Vendee zt the place or
places within the United States of America specified in Annex A
hereto, freight charges, if any, prepaid, in accordance with the
delivery schedule set forth in Annex A hereto.

The Builder's obligation as to time of delivery is sub-
ject, however, to delays resulting from causes beycnd the Builder's
reasonable control, including but not limited to acts of God., acts

Fad

of government such as embarzoes, priorities and allocations, war or



war conditions, rioct or civil commotion, szbotzge, strikes, dif-
ferences with workmen, accidents, fire, flocd, explosion, damage
to plant, ecuipment or facilities, delays in receiving necessary
materials cr delays of carriers or subcontractors.

Hotwithstanding the preceding provisions of this Article
2, any Equipment not delivered, accepted ancd settled for pursuant
to Article 3 hereof on or before the Closing Date shall be excluded
herefrom. If any Equipment shall be excluded from this Agreement
pursuant to the immediately preceding sentence, the parties to this
Agreement shall execute an agreement supplemental hereto limiting
this Agreement to the Equipment not so excluded herefrom. If the
Builder's faiiure to deliver Equipment so excluded from this Agree-
ment resulted from one or more of the causes set forth in the
immediately preceding paragraph, the Cuarantor shall be obligated
to accept such Equipment and pay the full purchase price therefor,
determnined as provided in this Agreement,-if and when such Equip-
ment shall be completed and dellivered by the Builder, such payment
to be in cash on the delivery of such Equipment, either directly
or, in case tﬁe Guarantor shall arrange therefor, by means of a
conditional sale agreement, equipment trust or such other appropriate
method of financing as the Guarantor shall determine and as shall
be reasonably acceptable to the Builcer.

During constructilon, the Eaquipment shall be subject to
inspection and approved by the authorizecd inspectors of the Vendee

(vho may be employees of the Cuarantor) and the Builder shall grant
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to such authorized inspectors reascnable access to its plant. The
Euilder agrees to inspect all materials used in the construction
of the Equipment in accocrdance with the stancdard gquality control
practices of the Builder. Upon completion of esch unit or cof a
number of units of the Equipment, such unit or units shall be pre-
sented to an inspector of the Vendee for inspection at the place
specified for delivery of such unit or units, and if each such
unit conforms to the specifications, requirements and standards
applicable thereto, such inspectcr or an authorized representative
of the Vendee (who may be an employee of the Guarantor) shall
execute and deliver to the Builder a certificate of acceptance
(hereinafter called the Certificate of Acceptance) stating that
such unit or units have been inspected and accepted on behalf of
the Vendee on the date of such Certificate of Acceptance and are

marked in accordance with Article 9 hereof; provided, however, that

the Builder shall not thereby be relieved of its warranties set
forth or referred to in Article 13 hereof.

On delivery of each such unit hereunder at the place
specified for delivery, the Builder shall have no further responsi-
bility for, nor bear any risk of, any damage to or the destruction

or loss of such unit, provided, however, that the Builder shall

not thereby be relieved of its warranties set forth or referred to
in Article 13 hereof. The Builder and the Cuarantor represent and
warrant to, and agree with, the Vendee that no unit of the Equipment

will be delivered to or used by the Cuarantor or any other persons
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unless the same shall first be duly subjected to this Agreement
and the Lease.

No dellvery of any unit of the Equipment shall be made
until this Agreement and the Lease have been filed pursuant to
Section 20c of the Interstate Commerce Act. The Builder shall have
no obligation to deliver any unit of Equipment hereunder subsequent
to the filing by or against the Vendee or the Guérantor of a peti-
tion for reorganization under Articles 7 to 11 or Section 77 of
the Federal Bankruptcy Act (unless such petition shall have been
dismissed, nullified, stayed, or otherwise rendered ineffective)
and prior to the assumption, adoption or affirmation of the obli-
gations of the Guarantor, as the case may be, under this Agreement
by a trustee or trustees acting pursuant to a court order or decree
in any proceeding under said Act.

ARTICLE 3. Purchase Price and Payment. The base price or

prices per unit of the Equipment are set forth in Annex A hereto.
Such base price or prices are subject to such increase or decrease
as 1s agreed to by the Buillder, the Vendee and the Guarantor.' The
term "Purchase Price" as used herein shall mean the base price or
prices as so-'increased or decreased. If on the Closing Date (as
hereinafter defined in this Article 3) the aggregate of the invoiced
Purchase Prices for which settlement 1s then being made under this
Agreement would,; but for the provisions of this sentence, exceed

$950,000 (or such higher amount as the Vendee may at its option
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agree to), the Builder (and any assignee of the Builder) and the
Guarantor will, upon request of the Vendee, enter into an agreement
excluding from this Agreement such unit or units of Equipment then
proposed to be settled for and specified by the Vendee, as will,
after giving effect to such exclusion, reduce such aggregate
invoiced Purchase Prices under this Agreement to not more than
$950,000 (or such higher amount as aforesaid), and the Guarantor
agrees to purchase any such unit or units so excluded from this
Agreement from the Builder for cash on the date such unit or units
would otherwise have been séttled for under this Agreement either
directly, or, if thé Builder and the Guarantor shall mutually
agree, by means of a conditional sale, equipment trust or other
appropriate method of financing.

The Equipment shall be settled for on one Closing Date
as to units of the Equipment delivered to and accepted by the
Vendee. The Closing Date shall be on November 9, 1973. Prior to
November 5, 1973, the Builder shall present to the Vendee the
invoice and the Certificate or Certificates of Acceptance for such

units of Equipment; provided, however, that the aggregate Purchase

Price of such units of Equipment shall not exceed $950,000 as
aforesaid.

The Vendee hereby acknowledges itself to be indebted to
the Vendor in the amount of, and hereby promises to pay in cash
to the Vendor at such place as the Vendor may designate, the

Purchase Price of the Equipment, as follows:
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(a) On the Closing Date, an amount equal to
28% of the invoiced Purchase Price of such units or Equip-
ment; and
(b) In 60 consecutive guarter-annual instalments,
as hereinafter provided, an amount (hereinafter called the
Conditional Sale Indebtedness) equal to the invoiced Pur-
chase Prices of the units of Equipment for which settlement
is being made, less the aggregate amount paid or payable
with respect thereto pursuant to subparagraph (a) of this
paragraph.
The instalments of the Conditional Sale Indebtedness shall
be payable on each February 9, May 9, August 9, and November 9,
commencing February 9, 1974, to and including November 9, 1988 or,
if any such date is not a business day, on the next succeeding
business day (each such date being hereinafter called a Payment
Date). The unpald balance of the Conditional Sale Indebtedness
shall bear interest from the Closing Date in respect of which such
indebtedness was incurred at the rate of 8-1/2% per annum and such
interest shall be payable; to the extent accrued, on February 9,
1974 and on each Payment Date thereafter. Payments of the principal
amount and interest shall be made in the amounts set forth in the
attached Amortization Schedule.
Interest under this Agreement shall be determined on

the basis of a 360-day year of twelve 30-day months.
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The Vendee will pay interest, to the extent legally
enforceable, at the rate of 1-1/2% per annum above the prime lend-
ing rate of The First National Bank of Chicago then in effect, upon
all amounts remaining unpaid after the same shall have become due
and payable pursuant to the terms hereof or such lessor amount as
shall be. legally enforceable, anything herein to the contrary
notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of America
as at the time of payment shall be legal tender for the payment
of publiec and private debts. Except as provided in Article 6
hereof, the Vendee shall not have the privilege of prepaying any
portion of the Conditional Sale Indebtedness prior to the date
it becomes due.

The parties hereto contemplate (subject to the limita-
tions set forth in the first paragraph of this Article 3) that
the Vendee will furnish that portion of the Purchase Price for
the Equipment as 1s required under subparagraph (a) of the third
paragraph of this Article 3 and that an amount equal to the
balance of such Purchase Price shall be paid to the Bullder by
an assignee of the Bullder's right, title and interest under this
Agreement pursuant to an Agreement and Assignment between the
Builder and The First National Bank and Trust Company of Evanston,
as Trustee (such Agreement and Assignment beilng hereinafter called
the Assignment and such assignee being herein called the Assignee

or the Vendor as indicated in Article 24 hereof).
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It i1s agreed that the obligation of the Vendée to pay
to the Vendor any amount required to be paid pursuant to the
third paragraph of this Article 3 with respect to the Equipment
is specifically subject to the fulfillment, on or before the
Closing Date, of the following conditions (any of which may be
waived by the Vendee, and payment by the Vendee of the amount
specified in subparagraph (a) of the third paragraph of this
Article 3 shall be conclusive evidence that such conditions have
been fulfilled or irrevocably waived):

(a) the Assignee shall have pald or caused to
have been pald to the Bullder the amounts contemplated to
be paid by it as provided in the preceding paragraph of
this Article 3 and in Section 5 of the Assignment and the
documents required by Section 5 of the Assignment shall
have been delivered;

(b) no event of default of the Guarantor speci-
fied herein or Event of Default of the Lessee under the
Lease, nor any event which with lapse of time and/or demand
provided for herein or in the Lease would constitute such
an event of default or Event of Default, shall have occurred
and be continuing; and

(¢) the Vendee shall have received the opinion
of counsel required by Section 14 of the Lease and such other

documents as the Vendee may reasonably request.
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Notwithstanding any other provision of this Apreement (including,
but not limited to, any provision cf Articles 15 and 1€ herecf),
it is understood and agreed by the Vendor thet the liabllity of
the Vendee for all payments to be made by it under and pursuant

to this Agreement, with the excepticon only of the payments to be
made pursuant to subparagraph (a) of the third paragraph of
Article U4 hereof, shall not exceed an amount equal to, and shall
be payable only out of, the "income and proceeds from the Equipment,"
and such paymnents shall be made by the Vendee only to the extent
that the Vendee or the Assignee shall have actually received suf-
ficient "income or proceeds from the Equipment’ tec make such
payments. Except as provided in the next preceding sentence, the
Vendor agrees that the Vendee shall have no personal liability to
make any payments under this Agreement whatscever except from the
"income and proceeds from the Equipment’ to the extent actually
received by the Vendee or the Assignee. In addition, the Vendor
agrees that the Vendee (1) makes no representation, and is not
responsible for, the due execution, validity, sufficiency or enforce-
ability of the Lease in so far as it relates to the Lessee (or any
aocument relative thereto) or of any of the Lessee's obligations
thereunder and (ii) shall not be responsible for the performance
by the Lessee of any of its agreements, representations, indemni-
ties, cobligations or other undertzkings under the Lease; it being

uncderstocd that as to all such matters the Vendor will look solely
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to the Vendor's rights under this Agreement against the.Guarantor
and the Equipment and to the Vendor's rights uncer the Lease against
the Lessee and the Eculpment. As used herein the term "income and
proceeds from the Equipment” shall mean (i) 1f one of the events

of default specified in Article 15 hereof shall have occurred and
while it shali be continuing, so much of the following amounts as
are indefeasibly received by the Vendee or the Assignee at any time
after any such event and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty Occurrences (as
hereinafter defined in Article 6 hereof) pzid for or with respect

to the Equipment pursuant to the Lease ané (b) any and all pay-
ments or proceeds received by the Vendee or the Assignee for or

with respect to the Equipment as the result of the sale, lease or
other disposition thereof and after deducting all costs and expenses
of such sale, lease or other disposition and any and all other pay-
ments recelved by the Vendee or the Vendor under Section 10 of the
Lease, and (ii) at any other time only that portion of the amounts
referred to in the foregoing clauses (a) and (b) as are indefeas-
ibly received by the Vendee or the Assignee and as shall equal the
portion of the Conditional Sale Indebtedness (including prepayments
thereof required in respect of Casualty Occurrences) and/or interest
thereon cdue and payable on, or within six days after, the date éuch
amounts received by the Vendee or the Assignee were recuired to be

paid to it pursuant to the Lease or as shall egual any other payments
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then due and payable under this Agreement, 1t belnz understocd
that ‘‘income and proceeds from the Equipment” shall in no event
include amounts referred to in the foregoing clauses (a) and (b)
which were received by the Vendee or the Assignee ovrior tc the
existence of such an event of default which exceeded the amounts
required.to discharge that portion of the Conditional Sale Indebt-
edness (including prepayments thereof requirecd iﬁ respect of
Casualty Occurrences) and/or interest thereon due and peyable on,
or within six days after, the date on which amounts with respect
thereto received by the Vendee or the Assignee were requlired to

be palid to it pursuant to the Lease or which exceeded any other
payments cdue and payable under this Agreement at the time such
amounts were payable under the Lease. 1t is further specificaily
understood and agreed that nothing contained herein limitineg the
liability of the Vendee shall derocate from the right of the Vendor
to proceed against the Equipment or the Guarantor as provided for
herein for the full unpaid Purchase Price of the Equipment and
interest thereon and all other payments cor cbligetions hereunder.
Hotwithstanding anything to the contrary contained in Article 16
hereof, the Vendor agrees that in the even£ it shall obtain a
Jjudgment against the Vendee for an amount in excess of the amounts
payable by the Vendee nursuant to the limitations set ferth in
this paragraph, it will. accordingly, limit its execution of such
jucdgment to anounts payable pursuant to the limitations set forth

in this paragraph.
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ARTICLE 4, Title to the Ecuipment. The Vendor shall and

hereby does retaln the full security title to and property in the
Equipment until the Vendee shall have made 21l its payments under
this Agreement and shall have kept and performed 2ll its agreements
herein contained, notwithstanding any provision of this Agreement
limiting the liability of the Vendee and notwithstanding'the deli-
very of the Equipment to and the possession and use thereof by the
Vendee and the CGuarantor as provided in this Agreement. Any and
all additions to the Equipment, and any and all parts installed on
and additions and replacements made to any unit of the Eaquipment
shall constitute accessions to the Equipment and shall be subject
to all the terms and conditions of this Agreement and included in
the term "Equipment” as used in this Agreement.

Except as otherwise specifically provided in Article 6
hereof, when and only when the Vendor shall have been paid the
full indebtedness in respect of the Purchase Price of the Equip-
ment, together with interest and all other payments as herein
provided, and all the Vendee's obligations herein contained
shall have been performed, absolute right to possession of, title
to and property in the Equipment shall pass to and vest in the
Vendee without further transfer or action on the part of the
Vendor. HLowever, the Vendor, 1f so reguested by the Vendee at
that time referred to in the preceding sentence, will (a) execute

a bill or bills of sazle for the Equipment transferring its title
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thereto and property therein to the Vendee, or upon its order,
free of 211 liens, security interests and other encumbrances
created or retained hereby, and celiver such bill or bills of
sale to the Vendee at its address referred to in Article 21
hereof, (b) execute and deliver at the same place, for filing,
recording and cdepositing in all necessary public offices. such
instrument or instruments in writing as may be nécessary or
appropriate in order then to make clear upon the public records
the title of the Vendee to the Equipment and (c) pay to the
Vendee any money paid to the Vendor pursuant to Article 6 hereof
and not theretofore applied as therein provided. The Vendee
hereby waives and releases any and all rights, existing or that
may be acquired, in or to the payment of any penalty, forfeit or
damages for failure to execute and deliver such bill or bills of
sale or instrument or instruments or to file any certificate of
- payment in compliance with any law or statute reaguiring the filing
of the same except for failure to execute and deliver such bill
cr bills of sale or instrument or instruments or to file such
certificate within a ressonable time after written demand by the
Vendee.

ARYVICLE 5, Taxes. All payments to be made by the Vendee
hereuncer will be free of expense to the Vendor for colléction or
other charges and will be free of expense to the Vendor with respect
to the amount of any locsl, state, feceral or foreizn taxes (other

than net income taxes, gross receipts taxes [excepnt gross receipts
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faxes in the nature of or in lieu of sales, use or rental taxes],
franchise taxes measured by net income based upon such receipts,
excess profits taxes and similar taxes) cr license fees, assess-
ments, charges, fines or penalties (all such expenses, taxes.
license fees, assessments, charges, fines and penalties being here-
inafter called impositions) hereafter levied or imposed upcn or

in connection with or measured by this Agreement br ény sale,
rentzl, use, payment, shipment, delivery or transfer of title under
the terms hereof, 2ll of wvhich impecsitions the Vendee assumes and
agrees to pay on demand in addition to the Purchase Price of the
Equipment. The Vendee will also pay promptly &ll impositicns which
nay be imposed upon the Equipment delivered to it or for the use or
operation thereof or upon the earnings arising therefrom or upon
the Vendor solely by reason of its ownership thereof and will keep
at 211 times all and every part of the Equipment free and clear of
all impositions which might in any way affect the title of the
Vendor or result in a lien upcn any part of the Equipment; provided,
nowever, that the Vendee shall be under no obligation to pay any
impositions and the nonpayment thereof does not, in the opinion of
the Vendor, adversely affect the title, property or rights of the
Vencdor in or to the Equipment or otherwise under this Agreement.

If any impositions shall have been charged or levied azainst the

~

Vendor directly and paid by the Vendor, the Vendee shall reimburse
the Vendor upon presentation of an invoice therefor, and any amounts

s6 paid by the Vendor shall be secured by and under this Agreement;
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provided, however, that the Vendee shall not be obligated to reim-

burse the Vendor for any impositions so paid unless the Vendor
shall have been legally liable with respect thereto (as evidenced
bj an opinion of counsel for the Vendor) or unless the Vendee shall
have approved the payment thereof.

ARTICLE 6. Maintenance and Repair; Casualty Occurrences;

Insurance. The Vendee agrees that, at its own cost and expense,
it will maintain and keev each unit of the Eaquipment in good order
and repair.

In the event that any unit of the Equipment shall be or
become worn out, lost, stolen, destroyed, or, in the cpinion of
the Vendee or the Lessee, irreparably damaged, from any cause what-
soever, or taken or requisitioned by condemnation or otherwise
(such occurrences being herein called Casualty Occurrences), the
Vendee shall, promptly after it shall have determined that such
unit has suffered a Casualty Occurrence, cause the Vendor to be
fully informed in regard thereto. On the interest payment date
for payment of interest on the Conditional Sale Indebtecdness (or
in the event such interest payment date shall occur within five
cays after such notice on the following interest payvment date) the
Vendee shall pay to the Vendor a sum equal to the Casualty Value
(2s hereinafter cefined in this Article 6) of such unit suffering
a Casualty Occurrence as of the date of such payment and shall file,
or cause to be filed, with the Vendor a certificate setting forth

the Casualty Value of such unit. Any money paid tc the Vendor
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pursuant to this paragraphAshall be applied to prepay the Condi-
tional Sale Indebtedness and the Vendee will prormptly furnish the
Vendor and the Guarantor a revised schedule of payments of prin-
cipal and interest thereafter to be made, in such number of counter-
parts as the Assignee may request, calculated as prcvided in the
fourth paragraph of Article 3 hereof.

Upon payment by the Vendee to the Vend&r ¢f the Casualty
value of any unit of the Equipment having suffered a Casualty Occur-
rence, absolute right to the possession of, title to and property
in such unit shall pass to and vest in the Vendee, without further
transfer or actién on the part of the Vendor, except that the
Vendor, if requested by the Vendee, will execute and deliver to
the Vendee, at the expense of the Vendee, an appropriate instru-
ment confirming such passage to the Vendee of 2ll the Vendor's
right, title and interest in such unit, in recordable form, in
order that the Vendee may make clear upon the public records the
Title of the Vendee to such unit.

The Casualty Value of each unit of the Ecuipment suffer-
ing a Casualty Occurrence shall be deemed to be that portion of
the original Purchase Frice thereof remaining unpaid on the date
as of which such Casualty Value shall be determined (without giving
erffect to any prepayment or vrepayments theretofore made.under this
Article 6), plus interest accrued thereon but unpaid as of such
date. Tor the purpose of this paragraph, each pavment of the

Purchase Price in respect of Ecquipment made pursuant to Article 3
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hereof shall be deemed to be a payment on each unit cf the Equip-
ment in like proportion as the original Purchase Price of such
unit bears to the azgrepate original Purchase Price of the Equipment.

The Guarantor will zt all times prior to the payment of
the full indebtedness in respect of the Purchase Price of the
Equipment, together with interest thereon and all other payments
required hereby, at its own expense, cazuse to be carried and main-
tained insurance in respect of the Equipment at the time subject
hereto, and public 1iability insurance, in amounts and agezinst
risks customarily insured against by the Guarantor on similar
eguipment owned by it.

It is further understood and agreed that any insurance
proceeds received by the Vendor in respect of units suffering a
Casualty Occurrence shall be dedpcted from the amounts payable
by the Vendee to the Vendor in respecf of Casualty Occurrences
pursuant to the second paragraph of this Article 6. 1If the Vendor
shall receive any other insurance proceeds in respect of insurance
carried in respect of such units suffering a Casualty Occurrence
after the Vendee shall have made payments pursuant to this
Article 6 without deduction for such insurance proceeds, the
Vendor shall pay such insurance proceeds to the Vendee. All pro-
ceeds of insurance received by the Vendor in respect of insurance
carried on any unit or units of Equipment not suffering a2 Casualty
Cccurrence shall be paid to the Vendee upon proof satisfactory to
the Vencor that any damage to such unit in respect of which such

proceeds were paid has been fully repaired.

~18-



ARTICLE 7. Obligations of Cuarantor. The Guarantor, for

value recelved, hereby unconditionally guarantees to the Vendor

by endorsement (through its execution hereof) the cdue and punctual
performance of all obligations of the Vendee under this Agreement
and unconditionally guarantees to the Vendor that all sums payable
by the Vgndee pursuant to subparagraph (b) of the third paragraph
of Article 3 hereof and interest thereon, and the due and punctual
performance of all obligations of the Vendee under this Agreement
and unconditionally guarantees to the Vendor that all sums payable
by the Vendee under this Agreement (except for the sums payable by
the Vendee pursuant to subparagraph (a).of the third paragraph of
Article 3 hereof), will be promptly paid when due, together with
interest thereon as herein provided, whether at stated maturity or
by declaration or otherwise, and in czse of default by the Vendee
in any such obligations or payments the Guarantor agrees punctually
to perform or pay the same, irresvective of any enforcement against
the Vendee of any of the rights of the Vendor hereunder.

The Guarantor hereby agrees that its obligations hereunder
shall be unconditional (and shall not be subject to any defense,
setofl, counterclaim or recoupment whatsoever), irrespective of
the genuineness, validity, regularity or enforcesbility of this
Lereement or any cother circumstance which might otherwisé consti-
tute & lesal or ecguitable discharge of a surety or cuarantor and
irrespective of the last paragraph of Article 3 hereof or any

other circumstances which might otherwise limit the recourse of
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the Vendor to the Vendee. The CGuarantor hereby waives diligence,
presentment, demand of payment, protest, any notice of any &assic¢n-
ment hereof in whole or in part or of any default hereunder and
all notices with respect to this Agreement and 2ll dermands whatso-
ever hereunder. No walver by the Vendor of any of its rights
hereunder or failure to take, or delay in teking, any such action
shall affect the obligations of the Guarantor hereunder.

In the event that the Guarantor shall malke any payments
to the Vendor on account of its guaranty hereunder, the Guarantor
hereby covenants and agrees that it shall not acquire any rights, by
subrogation or otherwise, against the Vendee or with respect to any
of the units of the Ecuipment by reason of such vayments, all such

rights beins hereby irrevocably released., discharged and waived by

the Guarantor; provided, however, thap after the payment by the
Guarantor to the Vendor of 211 sums payable under this Agreement,

the Guarantor shall, by subrogation, be entitled to the rights of

the Vendor against the Vendee by reason of such payment, to the extent,
but only to the extent, that the Vendee has received "income and pro-
ceeds from the Eouipment” (as defined in Article 4 hereof) and has

not applied amounts equal to such incoye and proceeds to the payment,
in accordance with this Apgreement and subject to the limitations con-
tained in the last paragraph of said Article 3, of sums payable by

the Vendee to the Vendor hereunder.

ARTICLE &. Reports and Inspections. On or before llarch 31




shall cause to be furnished to the Vendor an accurate Statement (a)
setting forth as at the preceding December 31 the amount, descrin
tion and numbers of all units of the Equipment that have suffered

a Casualéy Occurrence cduring the preceding calendar year (or since
the date of this Agreement 1In the case of the first such statement)
and such,other information regarding the condition and state of
repalr of the Eaquipment as the Vendor may reasonably request and (b)
stating that, in the cese of all Equipment repaired or repainted
dguring the period covered by such statement, the numbers and markings
required by Article 9 hereof have been preserved or replaced. The
Vendor shall have the rizht, by its agents, to inspect the Equipment
and the Guarantor's records with respect thereto at such reasonable
times as the Vendor may request during the term of this Agreement.

ARTICLE 9. Marking of Equipment. The Vendee will cause

each unit of the Equipment to be kept'numbered with its identify-
ing number as set forth in Annex A hereto, or, in the case of
Equipnment not there listed, such ldentifying number as shall be
set forth in any amendment or supplement hereto extending this
Agreement to cover such Equipment, and will keep and maintain,
plainly, distinetly, permanently and conspicuously marked on each
side of each unit, in letters not less than one inch in height,
the name of the Vendor followed by the words "Agent, Security
Owner” or other appropriate words designated by the Vendor, with
~appropriate changes thereof and additions thereto as from time

to time may be required by law in order to protect the Vendor's
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title to and property in the Equipment and its rights under this
Agreement. The Vendee will not permit any such unit to be placed
in operation or exercise any control or dominion over the same
until such name and words shall have been so marked on both sides
thereof and will replace or will cause to be replacedé promptly
any such name and words which may be removed, defaced or destroyed.
The Vendee will not permit the identifying number of any unit of
the Equipment tg be changed except in accordance with a statement
of new number or numbers to be substituted therefor, which state-
ment previously shall have been filed with the Vendor and filed,
recorded and deposited by the Vendee in all public offices where
this Agreement shall have been filed, recorded and deposited.
Except as provided in the immediately preceding paragraph,
the Vendee will not allow the name of any person, association or
corporation to be placed on any unilt of the Equipment as & desig-
nation that might be interpreted as a claim of ownership; provided,
with the names or initials or other insignia customarily used by
the Guarantor or its affiliates on railroad equipment used by them
of the same or similar type for convenience of identification of
the rights of the Guarantor or its affiliates to use the Equipment
as permitted ﬁnder the Lease.

ARTICLE 10. Compliance with Laws ané Rules. During the

term of this Acreement, the Vendee will comply. and will cause

every lessee or user of the Equipment to comply, in all respects
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(including, without limitation, with respect to the_useg main-
tenance and operation of the Eaquipment) with all laws of the
Jurisdictions in which 1ts or such lessees' operations involving
the Equipment may extend, with the intefchange rules of the Associa-
tion of American Railroads and with all lawful rules of the Depart-
ment of Transportation, the Interstate Commerce Commission and

any other legislative, executlve, administrative or Jjudicial body
exercising any power or jurisdiction over the Equipment, to the
extent that such laws and rules affect the title, operation or

use of the Equipment, and in the event that such laws or rules
reguire any alteration of any unit of the Equipment., or in the
event that any equipment or appliance on any such unit shall be
required to be changed or replaced, or in the event that any addi-
tional or other ecquipment or appliance is required to be installed
on any such unit in order to comply with such laws or rules,

~ the Vendee will make such alterations, changes, replacements and

acdditions at its own expense; provided, however, that the Vendee

may, in good faith, contest the velidity or application of any
such law or rule in any reasonable manner which does not. in the
opinion of the Vendor, adversely affect the property or rights
of the Vendor under this Agreement.

ARTICLE 11. Possession ané Use. The Vencee, so long as it

shall not be in default under this Agreement, shall be entitled, from
and after delivery of the Equipment by the Builder to the Vendee, to
the possession of the Laouipment and the use thereof, but only upon

and subject to all the terms and conditions of this Agreement.
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The Vendee may lease the Ecuipment to the lessee as per-
mitted by, and for use as provided in, the Lease, but the rights
of the Lessee and its permitted assigns (the Lessee hereby so
acknowledging) under the Lease shall be subordinzted and junior in
rank to the rights, and shall be subject to the remedies, cf the

Vendor under this Agreement; provided, however, that so long as

the Lessee shall not be in default under the Lease or under this
Agreement in its capacity as Guarantor or otherwise, the Lessee
shall be entitled to the possession and use of the Equipment. The
Vendee hereby agrees that it will not exercise any of the remedies
permitted in the case of an Event of Default under and as defined
in the Lease until the Vendor shall have received notice in Writing

of its intended exercise thereof, and hereby further agrees to

furnish to the Vendor coples of all summonses,

2

writs, processes
and other docunents served by 1t upon the Lessee or served by the
. Lessee upon it in connection therewith.

So long as an event of default specified in Article 15
hereof shall not have occurréd and be continuing, the Vendee shall
be entitled to the possession and use of the Eguipment, and the
Equipment may be used upon the lines of railroad owned or operated
by the Lessee or any affiliate of the Lessee (or any other railroad
cver vhich the Lessee or any such affiliate has trackage or other
operatinz rights, or over which railroad equinment of the Lessee
or any such affiliate is regularly operated pursuant to contract,

and the Eguipment may be used upon connecting and other carriers
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in the usual interchange of traffic, but only upon and‘subject to

all the terms and conditions of this Agreement; provided, however,

that the Vendee shall not assign or permit the assignment of any
unit of the Equipment to service involving the regular operation
and malntenance thereof outside the United States of America. The
Vendee may also lease the Equipment to any other railroad company

with the prior written consent of the Vendor; prcvided, however,

that (1) such lease shall provide that the rights of such lessee
are made expressly subordinate to the rights and remedies of the
Vendor under this Agreement, (ii) such lessee shall expressly agree
not to assign or permit the assignment of any unit of the Equipnent
to service involving the regular operation and maintenance thereof
outside the United States of America and (iii) a copy of such lease
shall be furnished to the Vendor.

ARTICLE 12. Prohibition Ageinst Liens. The Vendee will pay

. or discharge any and all sums claimed by any pvarty from, through

or under the Vendee or its successors or assigns which, if unpaid,
might become a lien., charge, security interest or other encumbrance
upon or with respect to the LEquipment, or any part thereof. or the
interest of the Vendor therein, equal or superior to the Vendor's
title thereto or property therein., and will promptly discharge any
such lien, charge, security intefest or other encumbrance which
arises, but shall not be required to pay or discharge ény such c¢lain
so lons as the validity thereof shall be contested in zood faith and

by appropriste legal proceedings in any reasonable manner and the
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nonpayment thereof does not, in the opinion of the Vendor adversely
affect the property or right of the Vendor in or to the Equipment or
othervise under this Agreement. Any amounts paid by the Vendor in
discharge of liens, charges or security'interests upon the Ecuipment
shall be secured by and under this Agreement.

This covenant will not be deemed breached by resson cf
liens for taxes, assessments or governmehtal charges or levies,
in each case not due and delinguent, or undetermined or inchoate
materlalmen's, mechanics', workmen's, repairmen's or other like
liens arising in the ordinary course of business and, in each case,
not- delinquent.

ARTICLE 13. Indemnities and Varranties. The Vendee agrees

to indemnify, protect and hold harmless the Vendor from and against
2ll losses, damages, injuries, liabilities, claims and demands what-
soever, regardless of the cause thereof, and expenses in connection
therewith, including but not limited to counsel fees and expenses,
penalties and interest, arising out of or as the result of the
entering into or the performance of this Agreement, the retention
by the Vendor of title to the Equipment, the ordering, acquisition,
use, cperation, condition, purchase, delivery, rejection, storage
or return of any of the Ecuipment, any accident, in connecticn
with‘the operation, use, condition, possession, storaze or return
of any of the tquipment resulting in damage to property or injury

or death to any person during the period when title thereto remains

in the Vendor or the transfer of title to the Equipment by the
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Vendor pursuant to any of the nrovisions of this Agreement, except,
however, any losses, dama=zes, Injuries, lizbilities, claims and
demands whatsoever arising out of any tort, breach of warrenty or
failure to perform any covenant hereunder by the DBuilder.. This
covenant of indemnity shall continue in full force and effect not-
withstanding the full payment of the indebtedness in respect of
the Purchase Price of, and the conveyance of secﬁrity title to,
the Eouipment, as provided in Article 4 hereof, or the termination
of this Agreement in any manner whatsoever.

The Vendee will bear the responsibility for and risk of
and shall not be released from its obligations hereunder in the
event of, any damage to or the cestruction or loss of any unit of
or all the Equipment.

The Builder warrants that the Equipment will be built
in accordance with the requirements, specifications and standards
set forth in Article 1 of this Agreement and warrants the Eguip-
rnent will be free from defects in materiél (exceprt as to special-
ties incorporated therein which were specified or supplied by
the Vendee or the Cuarantor and not manufactured by the Builder)
and workmanship under normal use and service, the Builder's obli-
gation under this Article 13 being limited to making good at its
factory any part or parts of any unit of the Equipment which shall
be returned to the Builcder with transportation charges prepaid,
within one year after the cdelivery of such unit to the Vendee, and

which the Builder's examination shall disclose to its satisfaction
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to have been thus defective. THE FOREGOING WARRANTY OF THE BUILDER
IS EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED,l
INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR
PARTICULAR PURPOSE,.AND OF ALL OTHER OBLIGATIONS OR LIABILITIES

UNDER ARTICLES 1, 2 AND 13 OF THIS AGREEMENT, AND THE BUILDER NEITHER
ASSUMES NOR AUTHORIZES ANY PERSON TO ASSUME FOR IT ANY OTHER LIA-
BILITY IN CONNECTION WITH THE CONSTRUdTION AND DELIVERY OF THE
EQUIPMENT, EXCEPT AS AFORESAID. IT IS FURTHER UNDERSTOOD AND

AGREED THAT IN NO EVENT SHALL THE BUILDER BE LIABLE FOR INDIRECT

OR CONSEQUENTIAL DAMAGES OF ANY KIND.

The Bullder further agrees with the Vendee that nelther
the 1inspection as provided in Article 2 of this Agreement nor any
examination nor the acceptance of’any units of the Equipment as
provided in said Article 2 shall be deemed a wailver or a modifi-
cation by the Vendee of any of its rights under this Article 13.

Except in cases of articles or materials specified by
the Vendee or the Guarantor and not manufactured by the Bullder
and in cases of designs, systems, processes, formulae or combina-
tions specified by the Vendee or the Guarantor and not developed
or purported to be developed by the Builder, the Bullder agrees
to indemnify, protect and hold harmless the Vendee from and against
any and all 1iability, claims, costs, charges and expenses, includ-
ing royalty payments and counsel fees, in any manner imposed upon
or accruing against the Vendee, its assligns or the users of the

Equipment because of the use in or about the construction or
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operation of any of the Equipment of any desigzn, system; process,
formula, combination, article or material which infrinces or is
claimed to infringe on any patent or other right. The Vendee and
the Guarantor likewise will indemnify, protect and hold harmless
the Vendor from and against any and all 11ability, claims, costs,
charges and expenses, including royalty payments and counsel fees,
in any manner imposed upon or accruing against the Vendor because
of the use in 6r about the construction or operation of any of

the Equipment of any article or material specified by the Vendee
or the Guarantor and not manufactured by the Builder or of any
design, systen, process; formula or combination specified by the
Vendee or the Guarantor and not developed or purported to be devel-
oped by the Builder which infringes or 1is claimed to infringe on
any patent or other right. The Bulilder agrees to and hereby does,
to the extent legally possible without impairine any claim, right
. or cause of action hereinafter referred to, assign, set over and
deliver to the Vendee every claim, right and cause of action which
the Builder has or hereafter shall have against the seller or
sellers of any designs, systems, processes, formulae, combinatiorns,
articles or materials specified by the Vendee or the Guarantor

and purchased or otherwise acquired by the Builder for use in or
about the construction or operation of any of the Eouirment, on
the ground that any such design, system, process. formula, com-
bination, article or material or operation therecf infringes or is

claimed to infringe on any patent or other right. The Buillder
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further agrees to execute and deliver to the Vendee or the users
of the Equipment all and every such further assurance as may be
reasonably requested by the Vendee more fully to effectuate the
assignment and delivery of every such claim, right and cause of
action. The Builder will give notice to the Vendee of any claim
known to.the Bullder from which liability may be charged against
the Vendee hereunder and the Vencee and the Guarantor will give
notice to the Builder of any claim known to them from which lia-
bility may be charged against the Builder hereunder. Such covenants
of indémnity shall continue in full force and effect notwithstand-
ing the full payment of all sums due under the Agreement, the
satisfaction and discharge of the Agreement or the termination of
the Agreement 1n any manner.

ARTICLE 14. Assignments. The Vendee will not (a) except

as provided in Article 11 hereof, transfer the right to possession
~of any unit of the Equipment or (b) sell, assign, transfer or other-
wise dispose of its rights under this Agreement unless such sale,
assignment, transfer or dispostion (i) is made expressly subject

in all respects to the rights and remedies of the Vendor hereunder
(including, without limitation, rights and remedies against the
Vendee and the Cuarantor) and (ii) provides that the Vendee shall
remain liable for all the obligations of the Vendee under'this
Agreement. Subject to the preceding sentence, any such sale, assign-

ment, transfer or dispositicn may be made by the Vendee without
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the purchaser, assignee or transferee assuming any of the obligations
cf the Vendee hereunder.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to receive the
payments herein provided to be made by the Vendee and the benefits
arising from the undertakings of the Guarantor hereunder, may be
assigned by the Vendor and reassigned by any assignee at any time
or from time to time. No such assignment shall subject any
assignee to, or relieve the Bullder from, any of the obligations
of the Builder to construct and deliver the Equipment in accord-
ance herewith or to respond to 1ts warranties and indemnities con-
tained or referred to in Article 13 hereof, or relieve the Vendee
or the Guarantor of their respective obligations to the Builder
contained or referred to in Articles 1, 2, 3, 5, 7 and 13 hereof
and this Article 14, or any other obligation which, according to
its terms and context, is intended to survive an assignment.

Upon any such assignment, either the assignor or the
assignee shall give written notice to the Vendee and the Guarantor,
together with a counterpart or copy of such assignment, stating
the identity and post office address of the assignee, and such
aséignee shall, by virtue of such assignment, acguire 2ll the
assignor's right, title and interest in and to the Eguipment and
this Agreement, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in such assign-

ment. From and after the receipt by the Vendee and Guarantor,
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respectively, of the notification of any such assignment, all
payments thereafter to be made by the Vendee or the Guarantor under
this Agreement shall, to the extent so assigned, be made to the
asslignee in such manner as 1t may direct.

The Vendee and the CGuarantor recognize that it is the
custom of raillroad equipment manufacturers or sellers to assign
agreements of this character and understand that the assignment
of this Agreement, or of some of or all the rights of the Vendor
hereunder, is contemplated. The Vendee and the Guarantor expressly
represent, for the purpose of assurance to any person, firm or
corporation considering the acquisition of this Agreement or of all
or any of the rights of the Vendor hereunder, and for the purpose
of inducing such acquisition, that in the event of such assignment
by the Vendor as hereinbefore provided, the rights of such assignee
to the entire unpaid indebtedness in respect of the Purchase Price
of the Equipment or such part thereof as may be assigned, together
with interest thereon, as well as any other rights hereunder which
may be so assigned, shal} not be subject to any defense, setoff,
counterclaim or recoupment whatsoever arising out of any breach
of any obligation of the Bullder with respect to the Eguipment or
the manufacture, construction, delivéry or warranty thereof, or
with respect to any indemnity herein contained, nor subject to any
defense, setoff, counterclaim or recoupment whatsoever arising by
reason of any other indebtedness or 1liability at any time owing

to the Vendee or the Guarantor by the Builder. Any and all such
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obligations, howsoever arising, shall be and remain enforceable by
the Vendee or the Guarantor, as the case may be, against and only
against the Builder.

In the event of any such assignment or successive assign-
ments by the Vendor of title to the Equipment and bf the Vendor's
rights hereunder with respect thereto, the Vendee will., whenever
requested by the assignee, change the markings on each side of each
unit of the Eguipment so as to indicate the title of such assignee
to the Equipment, such markings to be specified by such assignee,
subject to any requirements of the laws of the jurisdictions in
which the equipment shall be cperated. The cost of such markings
in the event of an assignment of not less than all the Equipment
at the time covered by this Agreement shall be borne by the Vendee
and, in the event of an assignment of less than all such Equipment,
such cost shall be borne by such assignee.

The Vendee and the Guarantor will (a) in connection with
settlement for the Equipment, deliver to the assignee, at the Clos-
ing Date, all documents required by the terms of such assignment to
be delivered to such assignee in connection with such settlement,
in such number of counterparts or copiles as may reasonably be
requested, except for any opinion of counsel for such assignee,
and (b) furnish to such assignee such number of counterparts or
coples of any other certificate or paper required by the Vendor as

may.reasonably be requested.
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If the Buillder shall not receive on the Closing Date the
aggregate Purchase Price in respect of all of the Equipment pro-
posed to be settled for on the Closing Date, the Builder will
promptly notify the Vendee and the Guarantor of such event and, if
such amount shall not have been previously paid, the parties hereto
will, upon the request of the Builder, enter into an appropriate
written agreement with the Builder excluding from this Agreement
those units of Equipment whose aggregate Purchase Price shall not
have been received, and the Guarantor will, not later than 90 days
after such Closing Date, pay or cause to be paid to the Builder
the aggregate unpaid Purchase Price of such units, together with
interest thereon from such Closing Date to the date of payment by
the Guarantor at the highest prime rate of interest in effect by
leading New York City banks on such Closing Date, plus one and
one-half percent.

ARTICLE 15. Defaults. In the event that any one or more
of the following events of default shall occur and be continuing,
to wit:

(a) The Vendee shall fall to pay in full any sum
payable by the Vendee when payment thereof shall be due here-
under (irrespective of any provision of this Agreement
limiting the liability of the Vendee) and such default shall
continue for 15 days; or

(b) The Vendee or the Guarantor shall, for more

than 30 days after the Vendor shall have demanded in writing
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performance thereof, fail or refuse to comply with any other
covenant, agreement, term br provision of this Agreement, or
of any agreement entered into concurrently herewith relating
to the financing of the Equipment, on its part to be kept and
performed or to make provision satisfactory to the Vendor
for such compliance; or

ﬂc) Any proceeding shall be commenced by or against
the Vendee or the Guarantor for any relief which includes,
or might result in, any modification of the obligations of
the Guarantor or the Vendee hereunder under any bankruptcy
or insolvency laws, or laws relating to the relief of debtors,
readjustment of indebtedness, reorganizations, arrangements,
compositions or extensions (other than a law which does not
permit any readjustment of the obligations of the Vendee or
the Guarantor under this Agreement), and, unless such proceed-
ings shall have been dismilissed, nullified, stayed or otherwise
rendered ineffective (but then only so long as such stay shall
continue in force or such lneffectiveness shall continue),
all the obligations of the Vendee or the Guarantor, as the
case may be, under thils Agreement shall not have been duly
assumed in writing, pursuant to a court order or decree, by
a trustee or trustees or receiver or réceivers appointed for
the Vendee or the Guarantor, as the case may be, or for their

respective property in connection with any such proceedings
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in such manner that such obligations shall have the same status
as obligations incurred by such trustee or trustees or ?eceiver
or recelivers, withln 30 days after such appointment, if any,
or 60 days after such proceedings shall have been commenced,
whichever shall be earlier; or

(d) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted orvas sald Section
77 may be hereafter amended, shall be filed by or against the
Guarantor and, unless such petition shall have been dismissed.
nullified, stayed or otherwise rendered ineffective (but then
only so long as such stay shall continue in force or such
ineffectiveness shall continue), all the obligations of the
Guarantor under this Agreement shall not have been duly
assumed in writing, pursuant to a court order or decree, by
a trustee or trustees appointed in such proceedings in such
manner that such obligations shall have the same status as
obligations incurred by such trusteé or trustees, within 30
days after such appointment, if any, or 60 days after such
petition shall have been filed, whichever shall be earlier; or

(e) The Vendee shall make or suffer any unauthorized
assignment or transfer of this Agreement or any interest
herein or any unauthorized transfer of the right to posses-
sion of any unit of the Equipment; or

(f) An event of default shall occur under the other
Agreement or Agreements, if any, referred to and defined in

Article 3 hereof;
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then at any time after the occurrence of such an event of default
the Vendor may, upon written notice to the Vendee and the Guarantor
and upon compliance with aﬁy legal requirements then in force and
applicable to such action by the Vendor, (i) subject to the rights
of the Lessee set forth in Article 11 hereof, cause the Lease
immediately upon such notice to terminate (and the Vendee and the
Guarantor each acknowledge the right of the Vendor to terminate
the Lease) and/or (1ii) declare (hereinafter called a Declaration
of Default) the entire unpaid indebtedness in respect of the Pur-
chase Price of the Equipment, together with the interest thereon
then accrued and uhpaid, immediately due and payable, without
further demand, and thereafter the aggregate of the unpaid balance
of such indebtedness and interest shall bear interest from the
date of such Declaration of Default at the rate per annum speci-
fied in Article 3 hereof as being applicable to amounts remain-
ing unpaid after becoming due and payéble, to the extent legally
enforceable. Upon a Declaration of Default, the Vendor shall be
entitled to recover judgment for the entire unpaid balance of the
indebtedness in respect of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judgment
out of any property of the Vendee or the Guarantor wherever situated.
The Vendee or the Guarantor,.as the case may be, shall promptly
notify the Vendor of any event which has come to its attention
which constitutes, or with the giving of notice and/or lapse of

time would constitute, an event of default under this Agreement.
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The Vendor may, at its election, waive any suqh event of
default and its consequences and rescind and annul any Declaration
of Default or notice of termination of the Lease by notice to the
Vendee and the Guarantor in writing to that effect, and thereupon
the respective rights of the parties shall be as they would have
been if no such event of default had occurred and no Declaration of
Default or notice of termination of the Lease had been made or
given. Notwithstanding the provisions of this paragraph, it is
expressly understood and agreed by the Vendee and the Guarantor
that time 1s of the essence of this Agreement and that no such
waiver, rescission or annulment shall'extend to or affect any other
or subsequent default or impair any rights or remedies consequent
thereon.

ARTICLE 16. Remedies. At any time during the continuance
of a Declaration of Default, the Vendor may, subject to the rights
of the Lessee set forth in Article 11 hereof, and upon such further
notice, 1if any, as may be required for compliance with any manda-
tory legal requirements then in force and applicable to the action
to be taken by the Vendor, take or cause to be taken, by its agent
or agents, immediate possession of the Eguipment, or one or more
of the units thereof, without liability to return to the Vendee or
the Guarantor any sums theretofore paid and free from all claims
whatsoever, except as hereinafter in this Article 16 expressly pro-

vided, and may remove the same from possession and use of the Vendee,
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the Lessee or any other person and for such purpose may.enter upon
the premises of the Vendee or the Guarantor or any other premises
where the Eguipment may be located and may use and employ in con-
nection with such removal any supplies,lservices and aids and any
available trackage and other facilities or means of the Vendee or
the Guarantor, with or without process of law.

In case the Vendor shall demand possession of the Eaquip-
ment pursuant to this Agreement and shall designateba reasonable
point or points on the lines or premises of the Guarantor for the
delivery of the Equipment to the Vendor, the Guarantor shall
(subject to the rights of the Lessee set forth in Article 11 hereof),
at its own expense, forthwith énd in the usual manner, cause the
Equipment to be moved to such point or points on 1its lines and
shall there dellver the Equipment or cause it to be delivered to
the Vendor. At the optionlof the Vendor, the Vendor may keep the
Equipment on any of the lines or premises of the Guarantor until
the Vendor shall have leased, sold or otherwise disposed of the
same, and for such purpose the Guarantor agrees to furnish, with-
out charge for rent or storage, the necessary facilities at any
point or points selected by the Vendor reasonably convenient to
the Guarantor. This agreement to deliver the Equipment and furnish
faclilities as hereinbefore provided is of the essence of the agree-
ment between the parties, énd, upon application to any court of
eguity having jurisdiction in the premises, the Vendor shall be

entitled to a decree against the Vendee and/or the Guarantor
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requiring specific performance hereof. The Vendee and the Guarantor
hereby expressly walve any and all claims against the Vendor‘and

its agent or agents for damages of whatever nature in connection
with any retaking of any unit of the Equipment in any reasonable
manner.

. At any time during the continuance of a_Declaration of
Default, the Vendor (after retaking possession of'the Equipment as
hereinbefore in this Article 16 provided) may, at its election and
upon such notice as 1s hereinafter set forth, retain the Equipment
in satisfaction of the entire indebtedness in respect of the Pur-
chase Price of the Equipment and make such disposition thereof as
the Vendor shall deem fit. Written notice of the Vendor's election
to retain the Equipment shall be given to the Vendee and the Guar-
antor by telegram or registered mail, addressed as provided in
Article 21 hereof, and to any other persons to whom the law may
recguire notice, within 30 days after such Declaration of Default.
In the event that the Vendor should elect to retain the Equipment
and no objection is made thereto within the 30-day period described
in the second proviso below, all the Vendee's rights in the Equip-
ment shall thereupon terminate and all payments made by the Vendee
and the Cuarantor may be retained by the Vendor as compensation

for the use of the Equipment; provicded, however, that if the Vendee,

before the expiration of the 30-day period described in the proviso
below, should pay or cause to be paid to the Vendor the total unpaid

balance of the indebtedness in respect of the Purchase Price of the’
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Equipment, together with interest thereon accrued and uripaid and
all other payments due under this Agreement, then in such event
absolute right to the possession of, title to and property in the

Equipment shall pass to and vest in the Vendee; provided, further,

that if the Vendee, the Guarantor or any other persons notified
under thé terms of thils paragraph object in writing to the Vendor
within 30 days from the receipt of notice of the Vendor's election
to retain the Equipment, then the Vendor may not so retain the
Equipment, but shall sell, lease or otherwise dispose of it or con-
tinue to hold it pending sale, lease or other disposition as here-
inafter provided or as may otherwise be permitted by law. If the
Vendor shall have given no notice to retain as hereinabove provided
or notice of intention to dispose of the Equipment in any other
manner, it shall be deemed to have elected to sell the Eaquipment
in accordance with the provisions of fhis Article 16.

At any time during the continuance of a Declaraticn of
Default, the Vendor, with or without retaking possession thereof,
at its election and upon reasonable notice to the Vendee, the
Guarantor and any other persons to whom the law may require notice
of the time and place, may, subject to the rights of the Lessee set
forth in Article 11 hereof, sell the Eqguipment, or one or more of
the units thereof, free from any and all claims of the Vendee, the
Guarantor or any other party claiming from, through or under the
Vendee or the CGuarantor at law or in equity, at public or private

sale and with or without advertisement as the Vendor may determine;
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provided, however, that if, prior to such sale and priof to the

making of a contract for such sale, the Vendee shall tender full
payment of the total unpaid balance of the indebtedness in respect
of the Purchase Price of the Equipment,'together with interest
thereon accrued and unpald and all other payments due under this
Agreement as well as expenses of the Vendor in retaking possession
of, removing, storing, holding and preparing the Equipment for,

and otherwise arranging for, the sale and the Vendor's reasonable

attorneys' fees, then in such event absolute right to the possession

of, title to and property in the Equipment shall pass to and vest
in the Vendee. The proceeds of such sale or other disposition,
less the attorneys' fees and any other expenses incurred by the
Vendor in retaking possession of, removing, storing, holding,
preparing fér sale and selling or otherwise disposing of the
Equipment, shall be credited on the amount due to the Vendor under
the provisions of thils Agreement.

Any sale hereunder may be held or conducted at Chicago,
Illinois, at such time or times as the Vendor may specify (unless
the Vendor shall speclfy a different place or places, in which
case the sale shall be held at such place or places as the Vendor
may specify), in one lot and as an entirety or in separate lots
and without the necessity of gathering at the place of sale the
property to be sold, and in general in such manner as the Vendor
may determine. The Vendee and the Guarantor shall be given writ-

ten notice of such sale not less than ten days prior thereto,
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by telegram or registered mall addressed as provided in Article
21 hereof. If such sale shall be a private sale, it shall be sub-
Ject to the rights of the Vendee and the Guarantor to purchase or
provide a purchaser, within ten days after notice of the proposed
sale price, at the same price offered by the Intending purchaser
or a better price. The Vendor may bid for and become the purchaser
of the Eguipment, or any unit thereof, so offered for sale. 1In the
event that the ﬁendor shall be the purchaser thereof, it shall not
be accountable to the Vendee or the Guarantor (except to the extent
of surplus money received as hereinafter provided in this Article
16), and in payment of the purchase price therefor the Vendor shall
be entitled to have credited on account thereof all sums due to the
Vendor hereunder.

Each and every power and remedy hereby specifically

given to the Vendor shall be in addition to every other power and

remedy hereby specifically given or now or hereafter existing at

law or in equity, and each and every power and remedy may be exer-
cised from time to time and simultaneously and as often and in such
order as may be deemed expedient by the Vendor. All such powers
and remedies shall be cumulative, and the exercise of one shall not
be deemed a waiver of the right to exercise any other or others.

No delay or omission of the Vendor in the exercise of any such

pover or remedy and no renewal or extension of any payments due

hereunder shall impair any such power or remedy or shall be construed

to be a waiver of any default or an acquiescence therein. Any
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eXtension of time for payment hereunder or other indulgence duly
granted to the Vendee or the Guarantor shall not otherwise alter
or affect the Vendor's rights or the Vendee's or the Guarantor's
obligations hereunder. The Vendor's acceptance of any payment after
it shall have become due hereunder shall not be deemed to alter or
affect the Vendee's or the Guarantor's obligations or the Vendor's
rights hereundep with respect to any subsequent payments or default
therein.

If, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall remain any
amount due to it under the provisions of this Agreement, the Vendee
shall pay the amount of such deficiency to the Vendor upon demand,
and, if the Vendee shall fail to pay such deficiency, the Vendor
may bring suit therefor and shall be entitled to recover a judgment

therefor against the Vendee. If, after applylng as aforesaid all

- sums realized by the Vendor, there shall remain a surplus in the

possession of the Vendor, such surplus shall be palid to the Vendee
or the Guarantor, as the case may be, to the extent of their respec-
tive interests therein.

The Vendee will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendor in enforcing its remedies
under the terms of this Agreement. In the event that the Vendor
shall bring any sulit to enforce any of its risghts hereunder and shall
be entitled to judgment, then in such suit the Vendor may recover
reasonable expenses, including reasonable attorneys' fees, and the

amount thereof shall be included in such Jjudgment.
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The foregoing provisions of this Article 16 are subject
in 211 respects to all mandatory legal requirements at the time
in force and applicable thereto.

ARTICLE 17. Applicable State Laws. Any provision of this

Agreement prohibited by any applicable law of any jurisdiction
(which is not overridden by applicable federal law) shall as to
such jurisdiction be ineffective, without modifying the remainihg
provisions of this Agreement. Where, however, the conflicting
provisions of any such applicable law may be walved, they are hereby
waived by the Vendee and the Guarantor to the full extent permitted
by law, it being the intention of the parties hereto that this
Agreenient shall be deemed to be a conditional sale and enforced
as such.
Except as otherwise provided in this Agreement, the

Vendee and the Guarantor, to the full extent permitted by law,
hereby waive all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession of or
to sell or lease the Equipment, or any one or more units thereof,
and any other requirements as to the time, place and terms of the
sale or lease thereof, any other requirements with respect to the
enforcement of the Vendor's rights under this Agreement and any
and all rights of redemption.

ARTICLE 18. Recording. The Vendee or the Guarantor will
cause this Agreement, any assignments hereof and any amendments or

supplements hereto or thereto to be filed and recorded in accordance
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with Section 20c¢ of the Interstate Commerce Act; and the Vendee and
the Guarantor will from time to time do and perform any other act

and will execute, acknowledge, deliver, file, register, deposit and
record any and all further instruments fequired by law or reasonably
requested by the Vendor for the purpose of proper protection, to the
satisfaction of counsel for the Vendor, of its title to the Equipment
and its rights under this Agreement or for the purpose of carrying
out the intention of this Agreement; and the Vendee and the Guarantor
will promptly furnish to the Vendor certificates or other evidence of
such filing, registering, depositing and recording satisfactory to
the Vendor.

ARTICLE 19. Payment of Expenses. The Guarantor will pay all

reasonable costs and expenses (other than the fees and expenses of
counsel for the Builder) incident to this Agreement and the first
assignment of this Agreement dated the date hereof from the Vendor
to the Vendee ("First Assignment") (including the fees and expenses
of an agent, if the first assignee 1s an agent), and any instrument
supplemental or related hereto or thereto, including all fees and
expenses of counsel for the first assignee of the Agreement and for
any party acquiring interests in the First Assignment, and all
reasonable costs and expenses in connection with the transfer by
any party of interests acquired in the First Assignment. The Vendee
shall pay all reasonable costs and expenses incident to any assign-
ment of this Agfeement subsequent to the First Assignment.

ARTICLE 20, Article Headings; Effect and Modification of

Agreement. All article headings are inserted for convenlence only
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and shall not affect any construction or interpretation of this
Agreement.

Thils Agreement, including the Annexes hereto, exclusively
and completely states the rights of the Vendor, the Vendee and the
Guarantor with respect to the Equipment and supersedes all other
agreements, oral or written, with respect to the Equipment. No
variation or modification of this Agreement and no waiver of any
of its provisions or conditions shall be valid unless in writing
and signed by duly authorized representatives of the Vendor, the
Vendee and the Guarantor.

ARTICLE 21, Notice. Any notice hereunder to any of the
parties designated below shall be deemed to be properly served if
delivered or mailed to it at its chief place of business at the
following specified addresses:

(a) to the Vendee, at 800 Davis Street,

Evanston, Illinois 60204;

(b) to the Guarantor, at 516 West Jackson

Boulevard, Chicago, Illinois 60606;

(¢) to the Builder, at P. 0. Box 218, Chicago

Heights, Illinois 60411, copy to John M. Hartigan, Esq.,

Carroll, Connelly, Hartigan & Hillery, 1 North LaSalle,

Chicago, Illinois 60602; |

(d) to any assignee of the Vendor, or of the Vendee
at such address as may have been furnished in writing to the Vendee,

or the Vendor, as the case may be, and to the Guarantor, by such
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assignee, or at such other address as may have been furnished in
writing by such party to the other parties to this Agreement.

ARTICLE 22. Immunities; Satisfaction of Undertakings. No

recourse shall be had in respect of any obligation due under this
Agreement, or referred to herein, against any incorporator, stock-
holder, director or officer, past, present or future, of the

Vendee, the Guarantor or fhe Builder (or Vendor); whether by virtue
of any constitutional provision, statute or rule of law; or by
enforcement of any assessment or penalty or otherwise, all such
l1iability, whether at common law, in equity, by any constitutional
provision, statute or otherwise, of such incorporators, stock-
holders, directors or officers being forever released as a condition
of and as consideration for the execution of this Agreement.

The obligations of the Vendee under the first paragraph
of Article 6 and under Articles 5, 8, 9, 10, 12, 13 and 18 hereof
shall be deemed in all respects satisfied by the Lessee's under-
takings contained in Sections 4, 5, 7, 8; 11 and 15 of the Lease.

The guarantor shall be liable in respect of its guaranty hereunder

for such obligations under said Articles regardless of whether or

not the Lease provides for the discharge of such obligations or is
in effect. The Vendee shall not have any responsibility for the
Lessee's fallure to perform such obligations, but if the same shall
not be performed they shall constitute the basis for an event of
default hereunder pursuant to Article 16 hereof. No waiver or
amendment of the Lessee's undertakings under the Lease shall be

effective unless joined in by the Vendor.
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ARTICLE 23. Law Governing. The terms of this Agreement

and all rights and obligations hereunder shall be governed by the

laws of Illinois; provided, however, that the parties shall be

entitled to all rights conferred by Section 200 of the Interstate
Commerce Act and such additional rights arising out of the filing,
recording or deposit hereof, if any, and of any assignment hereof
as shall be conferred by the laws of the several jurisdictions in
which this Agreement or any assignment hereof shall be filed,
recorded or deposited. The Vendee warrants that 1ts chief place

of business is in the State of Illinois.

ARTICLE 24, Definitions. The term "Vendor," whenever used
in this Agreement, means, before any assignment of any of its rights
hereunder, the party hereto which has manufactured the Equipment
and any successor or successors for the time being to its manufac-
turing properties and business, and, after any such assignment,
both any assignee or assignees for the time being of suéh particular
assigned rights as regards such rights, énd also any assignor as
regards any rights hereunder that are retained or excluded from any
assignment; and the term "Builder," whenever used in this Agreement,
means, both before and after any such assignment, the party hereto
which has manufactured the Equipment and any successor or successors
for the time being to its manufacturing properties and bﬁsiness.

ARTICLE 25. Execution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to

be an original, and such counterparts together shall constitute but.
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one and the same contract, which shall be sufficiently evidenced by
any such original counterpart. Although this Agreement is dated aé
of September 28, 1973, for convenience, the actual date or dates of
execution heréof by the parties hereto is or are, respectively, the

date or-dates stated in the acknowledgments hereto annexed.

THRALL CAR MANUFACTURING COMPANY

By 5;;L€%—1vau&la SQ_CE_44&£}§<7__

éi// Vice President
i /MW
AssIEta?Eii7cretary
THE FIRST NATIONAL BANK AND TRUST

- COMPANY OF EVANSTON
[CORPORATE SEAL]

- B
N %¥;77i:ﬁé%;;;%?t#é;;iiggfiijfiz-
B T Vice President “‘-~\\\\\

Attest: -

N

Assistant Secretary
< ASRAERL

CHICAGO, MILWAUKEE, ST. PAUL AND

PACIFIC RAILROAD (OMPANY
[ CORPORATE SEAL] |
e By // ‘

- " ¥ee President

7 Ai27%fant Secretary
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"

statE oF 2l rcreo” )
i )
COUNTY OF /héaaéb )

On thi OZJC» day_ of 42;Zﬁ:%2¢/ , 1973, before me personally
appeared I 722l 4?E/422L442_ to me personally known. who,
being by m uly sworn, says that he is a Vice President of
THRALL CAR MAhUFACTURING COMPANY, that one of the seals affixed
to the foregoing instrument is the corporate seal of salid cor-
poration, that saild instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors and
he acknowledged that the execution of the forevoing instrument

Ndtary Public

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )
m
On thisY)\o*~day of < , 1973, before me person-

ally appeared ~Y S i N to me personally known,
who, being by me duly sworn, says that he 1s a Vice President of

THE FIRST NATIONAL BANK AND TRUST COMPANY OF EVANSTON, that one of
the seals affixed to the foregoing instrument 1s the corporate seal
of said bank, that said instument was signed and sealed on behalf of
said bank by authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free act and
deed of sald bank as trustee as aforesaid. :

N\ AN
[NOTARIAL SEAL] Notary Public

My Commission Expires

SN\ o\ ¥\°(—\\\
3
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STATE OF \&[&W )
) SS.
COUNTY OF Ot )

On this a6t day of el , 1973, before me personally
appeared fWK }f */;wvgtL , to me personally known, who,
being by me duly sworn, says that he is a V&ee President of CHICAGO,
MILWAUKEE, ST. PAUL AND PACIFIC RAILROAD COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate seal of
said corporation and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing instrument
was the free act and deed of sald corporation.

s D1 o

[NOTARIAL SEAL] Notary Public

My Commission expires

%%4” o, /77¢
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ANNEX A

Lessee's Total Unit Estimated
Builder's Bullder's Road Base Base Time & Place

Quantity Type Specifications Plant Numbers Price Price of Dellvery
25 86'6" High Cube BX-C-100-86-111 Chicago MILW 4762 Not More $36,400 November 1973,

Box Cars Helghts, Through Than Chicago Heights,
Illinois MILW 4786, $950,000 Illinois
Both
Inclusive



